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where the court said that the case of a ship wrecked on the coast 
of the country to which she belongs was the same as a collision be- 
tween two ships of the same nation and then applied the American 
law to an English ship wrecked in English waters, which is obviously 
incorrect. There are also numerous cases where the limiting stat- 
ute has been applied to foreign vessels simply because the fact that 
it was a foreign ship was not raised; 10 but as the court will never 
apply foreign laws unless they are called to their attention, they are 
not authorities. 

It is of course fundamental that a law can have no extra- 
territorial force ; but it is also practically universally held that a ves- 
sel on the high seas is a detached floating portion of the country 
whose flag she flies and is exclusively within the influence of its 
laws so far as the internal economy of the vessel is concerned. 11 
And on the theory that the law of the flag should govern in all 
cases on the high seas, unless there is some good reason to the con- 
trary, there seems to be a possible solution of the question. In the 
case of two vessels of the same nationality, there is no element pres- 
ent which can introduce any other law than that of the flag except 
the. fact that the case may be tried in the court of another country. 
Since this has not been held a sufficient reason for departing from 
the law of the flag in the case of two ships, and as there are no 
more reasons, in the case where one ship is injured by collision with 
some floating object belonging to no country, and which carries no 
law, or where a vessel founders on the high seas for no appreciable 
cause, the result should be the same and the law of the flag should 
apply. Where, however, two vessels of different countries, carry- 
ing different laws, come into collision, we have two laws equally 
applicable from the start; and since one court cannot decide the 
case under two different laws, the courts have compromised on the 
law of the forum, on the theory of The Scotland that it would be 
unjust to either party to apply the law of either to the exclusion of 
the other. Of course this result is simply an arbitrary rule of con- 
venience. T. S. P. 



Constitutional Law — Commerce Clause — Municipal Li- 
cense and Regulation of Express Companies — A municipal ord- 
inance of the Board of Aldermen of the City of New York required, 
inter alia, a local license to be obtained as a condition precedent to 
conducting an express business within the municipality, and also 

"The Strathdon, 89 Fed. Rep. 374 (1898). 

"The Scotia, 14 Wall. 170 (1871) ; Crapo v. Kelley, 16 Wall. 610 (1872) ; 
Wilson v. McNamee, 102 U. S. 572 (1880) ; In re Ah Sing, 13 Fed. Rep. 286 
(1882) ; In re Moncan, 14 Fed. Rep. 44 (1882) ; The Lamington, 87 Fed. Rep. 
752 (1898); McDonald v. Mallory, 77 N. Y. 546 (1879); Wheat. Int. Law 
(Dana's Ed.), §106; 3 Whart. Int. Law Dig. 228; Whart. Confl. Laws, §356; 
1 Kent Comm. 26. 
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that a bond be given "for each and every vehicle licensed" to be 
conditioned "for the safe and prompt delivery of all baggage, pack- 
ages," etc., intrusted to the owner or driver of any such licensed 
express. The Adams Express Company sought to restrain the en- 
forcement of the ordinance, claiming that the ordinance constituted 
an unconstitutional interference with interstate commerce and denied 
to it the equal protection of the laws. The court 1 granted the in- 
junction restraining the enforcement of the ordinance in question 
against the company, with respect to the conduct of its interstate 
business, holding that was an improper police regulation, since it 
lays a direct burden upon interstate commerce, and that parts of the 
ordinance were also invalid as being "repugnant to the exclusive 
control asserted by Congress in occupying the field of regulations 
with regard to the obligations to be assumed by interstate express 
carriers." 2 

The grant to Congress, by the Constitution of the power to reg- 
ulate commerce "among the several States" also affects to some 
extent the exercise by the States of the power of taxation. But the 
States are not prohibited from taxing either the instrumentalities, or 
the subjects, of interstate commerce, provided that such taxation 
be imposed on those instrumentalities and subjects (i) as component 

"Barrett v. New York, 34 Sup. Court Rep. 203 (1914). The Adams Ex- 
press Company is a joint stock association organized under the laws of the 
State of New York and therefore can sue only in the name of certain of 
its officers, hence this suit was brought sub nomine Barrett, as President of 
the Adams Express Company, v. City of New York, et al. 

2 Act of June 29, 1906, 34 Stat, at Large 584, c. 3591; U. S. Comp. Stat. 
Supp. 191 1, p. 1288. This Act was interpreted as exclusive as regards stipu- 
lations for limitation of liability in bills of lading, in Adams Express Co. 
v. Croninger, 226 U. S. 491, 505 (1912) : "Almost every detail of the sub- 
ject is covered so completely that there can be no rational doubt but that 
Congress intended to take possession of the subject and supersede all State 
regulation with reference to it. Only the silence of Congress authorized the 
exercise of the police power of the State upon the subject of such contracts. 
But when Congress acted in such a way as to manifest a purpose to exercise 
its conceded authority, the regulating power of the State ceased to exist." 

The Act was again interpreted as exclusive, as regards the making and 
filing of rate schedules, etc., in Southern Ry. v. Reid, 222 U. S. 424 (1911), 
and in Southern Ry. v. Reid & Beam, 222 U. S. 444, 447 (1911) : "There need 
not be directly inhibitive congressional legislation, but congressional legisla- 
tion which occupies the field of regulation and thereby excludes action by 
the State." 

See also Northern Pacific Ry. v. State of Washington, 222 U. S. 370 
(1911) ; Mondon v. R. R., 223 U. S. (1911). But see Missouri Pacific Ry. v. 
Larabee Mills, 211 U. S. 612, 623 (1908), as to the effect of the vesting in the 
Interstate Commerce Commission by Congress of a large measure of con- 
trol over interstate commerce. At page 623, Mr. Justice Brewer says : "In 
other words, the mere grant by Congress to the commission of certain national 
powers in respect to interstate commerce does not of itself and in the absence 
of action by the commission interfere with the authority of the State to 
make those regulations conducive to the welfare and convenience of its 
citizens." "Until specific action by Congress or the commission the control of 
the State over these incidental matters remains undisturbed." 
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parts of the mass of property, in the States, 8 or (2) by reason of the 
citizenship of their owners as subjects of the sovereignty of the 
State, 4 and provided also, that that which is in form taxation, be not 
in substance a regulation of, or a restraint upon interstate commerce, 
or, as it is sometimes put, a direct burden on interstate commerce. 6 
Hence we find that a State may require a foreign corporation which 
is engaged in interstate commerce to pay for the privilege of ex- 
ercising the franchises of a corporation within its borders, 6 though, 
not for the right of transporting interstate passengers. 7 A State has 
the right to impose a license tax, 8 or a tax on receipts, 9 upon a com- 
pany engaged in local commerce, even though the company be also 
engaged in interstate business, so long as the tax applies to the bus- 
iness of the company which is entirely local; but it cannot impose 
such charges upon interstate business. 10 

It would appear that a so-called "license" or "privilege" tax, 
when imposed upon an interstate carrier, as a condition of engaging 
in business, is valid only where it is imposed for business done 
wholly within the State. 11 If the tax, imposed as a condition, affects 
the whole business, both intrastate and interstate, without discrimin- 
ation, it is invalid. 12 A State may tax an interstate railway, car, 

, * Namely, the inherent sovereign power of the State to raise revenue ; in 
other words the power of taxation as such. 

' Namely, the power of the State to regulate the health, morals, safety and 
general welfare of the public, sometimes called the "police power," "Salus 
populi suprema lex." 

"Gibbons v. Ogden, 22 U. S. 201 (1824) ; The Passenger Cases, 48 U. S. 
479 (1849) ; Transportation Co. v. Wheeling, 99 U. S. 280 (1878) ; W. F. Co. 
v. East St. Louis, 107 U. S. 374 (1882) ; California v. C. P. R., 127 U. S. 
1 (1887) ; Brimmer v. Rebman, 138 U. S. 578 (1890) ; Mass. v. W. U. T. Co., 
141 U. S. 40 (1890) ; P. T. C. Co. v. Adams, 155 U. S. 688 (1894) ; W. U. 
T. Co. v. Taggart, 163 U. S. 1 (1895) ; Adams Express Co. v. Ohio, 165 U. S. 
194 (1896) ; New York v. Roberts, 171 U. S. 658 (1808) ; P. C. C. & St. L. 
Ry. v. Board of Pub. Works, 172 U. S. 32 (1898) ; K. & H. Bridge Co. v. 
Illinois, 175 U. S. 626 (1899) ; U. R. T. Co. v. Lynch, 177 U. S. 149 (1899). 

6 Maine v. G. T. Ry., 142 U. S. 217 (1891), by a divided court, five to four, 
Bradley, Harlan, Lamar and Brown, JJ., dissenting. See also Crutcher v. 
Kentucky, 141 U. S. 47 (1890) ; Ashley v. Ryan, 153 U. S. 436 (1893) ; New 
York v. Roberts, 171 U. S. 658 (1898). 

7 Allen v. P. P. C. Co., 191 U. S. 171 (1003). 

8 P. T. Co. v. Charleston, 153 U. S. 692 (1893); Osborne v. Florida, 164 
U. S. 650 (1896) ; Pullman Co. v. Adams, 189 U. S. 420 (1902) ; Allen v. P. P. 
C. Co., 191 U. S. 171 (1903). 

"Ratterman v. W. U. T. Co., 127 U. S. 411 (1887); W. U. T. Co. v. 
Alabama, 132 U. S. 472 (1889) ; Pacific Ex. Co. v. Seibert, 142 U. S. 339 
(1891). 

I0 Leloup v. Port of Mobile, 127 U. S. 640 (1888) ; Crutcher v. Kentucky, 
141 U. S. 47 (1891). 

11 Supra, n. 8. 

"McCall v. Cal., 136 U. S. 104 (1890); Leloup v. Port of Mobile, 127 
TJ S 640 (1888); Crutcher v. Kentucky, 141 U. S. 47 (1891)- See also 
Allen v. P. P. C. Co., 191 U. S. 171 (1903), to the effect that a State may 
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express, or telegraph company upon its property within the State, 
by ascertaining the value of the whole property, both tangible and 
intangible, of the corporation, which is used in its business and 
then computing the value of the line within the State by its relative 
length to the whole. 13 But a State cannot tax a telegraph company 
upon messages transmitted by it to points outside the State; 14 nor 
require a railway company, being a link in a through line of inter- 
state transportation, to pay a license fee for maintaining an office 
for the sale of tickets; 15 nor may it require an agent of an inter- 
state transportation line to pay a license fee for soliciting passenger 
traffic between points in other States; 16 nor require agents of for- 
eign express companies to take out licenses, and satisfy the State 
authorities that the company has an actual capital to the amount 
fixed in the taxing statute. 17 

It has often been said that where State action imposes a "di- 
rect burden" upon interstate commerce, it is invalid. But the prin- 
ciple 18 underlying this doctrine of "direct burden" is nothing more 
nor less than that expressed by Mr. Justice Curtis in Cooky v. 
Board of Wardens : w "Whatever subjects of this power (the power 
to regulate commerce) are in their nature national, or admit only of 
one uniform system, or plan of regulation, may justly be said to be 
of such a nature as to require exclusive legislation by Congress." 

The power of Congress to regulate commerce among the sev- 
eral States is supreme and plenary. It is "complete in itself, may be 
exercised to its utmost extent, and acknowledges no limitations other 
than are prescribed in the Constitution." "The genius and charac- 
ter of the whole government seem to be, that its action is to be ap- 



not impose a tax which is in any way a burden upon interstate commerce ; but 
it may impose a privilege tax upon corporations engaged in interstate com- 
merce for carrying on that part of their business within the taxing State 
and which tax does not affect their interstate business or their right to 
carry it on in that State. 

18 P. P. C. Co. v. Pennsylvania, 141 U. S. 18 (1890) ; P. C. C. & St. L. 
Ry. v. Backus, 154 U. S. 421 (1893) ; C. C. C. & St. L. Ry. v. Backus, 154 
U. S. 439 (1893) ; A. R. T. Co. v. Hall, 174 U. S. 70 (1898) ; W. R. T. Co. 
v. Lynch, 177 U. S. 149 (1899) I Adams Express Co. v. Ohio, 165 U. S. 194 
(1896); Adams Express Co. v. Kentucky, 166 U. S. 171 (1896); W. U. 
T. Co. v. Massachusetts, 125 U. S. 530 (1887); W. U. T. Co. v. Taggart, 
163 U. S. 1 (1895); W. U. T. Co. v. Missouri, 190 U. S. 412 (1902). But 
in estimating the value of the whole property the State may not include 
property in another State which is not used by the company in its business: 
Fargo v. Hart, 193 U. S. 490 (1903). 

14 W. U. T. Co. v. Texas, 105 U. S. 460 (1882). 

"N. & W. R. R. v. Pennsylvania, 136 U. S. 114 (1890). 

"McCall v. California, 136 U. S. 104 (1890). 

"Crutcher v. Kentucky, 141 U. S. 47 (1891). 

"12 Howard, 299, 319 (1851). 

M See opinion of Mr. Justice Holmes in The Minnesota Rate Cases, 230 
U. S. 352 (1912), at page 400. 
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plied to all the external concerns of the nation, and to those internal 
concerns which affect the States generally; but not to those which 
are completely within a particular State, which do not affect other 
States, and with which it is not necessary to interfere, for the pur- 
pose of executing some of the general powers of the government. 
The completely internal commerce of a State, then, may be consid- 
ered as reserved for the State itself." 20 This reservation to the States 
manifestly is only of that authority which is consistent with and 
not opposed to the grant to Congress. There is no room in our 
scheme of government for the assertion of State power in hostility 
to the authorized exercise of federal power. The authority of 
Congress extends to every part of interstate commerce, and to every 
instrumentality or agency by which it is carried on; and the full 
control by Congress of the subjects committed to its regulation is 
not to be denied or thwarted by the commingling of interstate and 
intrastate operations. This is not to say that the nation may deal 
with the internal concerns of the State, as such, but that the execu- 
tion by Congress of its constitutional powers to regulate interstate 
commerce is not limited by the fact that intrastate transactions may 
have become so interwoven therewith that the effective government 
of the former incidentally controls the latter. This conclusion nec- 
essarily results from the supremacy of the national power within 
its appointed sphere. 21 

The grant in the Constitution of its own force, that is, without 
action by Congress, established the essential immunity of interstate 
commercial intercourse from the direct control of the States with 
respect to those subjects embraced within the grant which are of 
such a nature as to demand that ; if regulated at all, their regulation 
should be prescribed by a single authority. It has been repeatedly 
declared that as to those subjects which require a general system or 
uniformity of regulation the power of Congress is exclusive. In 
other matters, admitting of diversity of treatment according to the 
special requirements of local conditions, the States may act within 
their respective jurisdictions until Congress sees fit to act ; and, 
when Congress does act, the exercise of its authority overrides all 
conflicting State legislation. 22 

20 Per Mr. Chief Justice Marshall in Gibbons v. Ogden, 9 Wheaton, I 
(1824), at pages 195, 106. 

31 McCulloch v. Maryland, 4 Wheaton, 316, 405, 426 (1819) ; The Daniel 
Ball, 10 Wall. 557, 565 (1870) ; Smith v. Alabama, 124 U. S. 465. 473 (1887) ; 
B. & O. R. R. v. I. C. C, 221 U. S. 612, 618, 619 (1911) ; Sou. Ry. v. 
U. S., 222 U. S. 20, 26, 27 (1911); Mondon v. N. Y., N. H. & H. R. R., 
223 U. S. 1, 47, 54, 55 (i9")- 

"Cooley v. Board of Wardens, 12 Howard, 299, 319 (1851); Ex parte 
McNeil, 13 Wall. 236, 240 (1871); Welton v. Missouri, 91 U. S. 275, 280 
(1875) ; County of Mobile v. Kimball, 102 U. S. 691, 697 (1880) ; Gloucester 
Ferry Co. v. Penn., 114 U. S. 196, 204 (1884) ; Bowman v. Ry., 125 U. S. 
465, 481, 485 (1887); Gulf, Colorado & Santa Fe Ry. v. Hefley, 158 U. S. 
98, 103, 104 (1894) ; Northern Pac. Ry. v. Washington, 222 U. S. 370, 378 
(1911) ; Southern Ry. Co. v. Reid, 222 U. S. 424, 436 (1911). 



554 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

But until Congress acts, there necessarily remains to the State 
a wide range for the permissible exercise of power appropriate to 
their territorial jurisdiction, although interstate commerce may be 
affected. It extends to those matters of a local nature as to which 
it is impossible to derive from the constitutional grant an intention 
that they should go uncontrolled pending federal intervention. 

Thus there are certain subjects having the most obvious and 
direct relation to interstate commerce, which nevertheless, with the 
acquiescence of Congress, have been controlled by State legislation 
from the founding of the government because of the necessity that 
they should not remain unregulated and that their regulation should 
be adapted to varying local exigencies. The absence of regulation 
by Congress in such matters has not imported that there should be 
no restriction but rather that the States should continue to supply the 
needed rules until Congress should decide to supersede them. 
Further, it is competent for a State to govern its internal commerce, 
to provide local improvements, to create and regulate local facilities, 
to adopt protective measures of a reasonable character in the inter- 
est of the health, safety, morals and welfare of its people, although 
interstate commerce may incidentally or indirectly be involved. 
Our system of government is a practical adjustment by which the 
national authority as conferred by the Constitution is maintained in 
its full scope without unnecessary loss of local efficiency. Where 
the subject is peculiarly one of local concern and from its nature be- 
longs to the class with which the State appropriately deals in making 
reasonable provision for local needs, it cannot be regarded as left to 
the unrestrained will of individuals because Congress has not acted, 
although it may have such a relation to interstate commerce as to be 
within the reach of the federal power. In such case Congress must 
be the judge of the necessity of federal action. Its paramount 
authority always enables it to intervene at its discretion for the com- 
plete and effective control of that which has been committed to 
its care, and, for this purpose and to this extent, in response to a 
conviction of national need, to displace local laws by substituting 
laws of its own. The successful working of our constitutional sys- 
tem has thus been made possible. 

Thus we have seen that a State statute which regulates merely 
local matters, even though it affects interstate commerce, is valid, un- 
less it conflicts with an act of Congress. In such matters while the 
acts of Congress are paramount, yet, so long as Congress has not 
acted the State may act. Such legislation is often termed regulation 
which does not require a national and "uniform system of regula- 
tion." 23 But a State statute which attempts to regulate interstate 



23 Thus, a State may legislate as to rivers, harbors, bridges, etc. Cooley v. 
Board of Wardens, 12 Howard, 299 (1851) ; Nillson v. Blackbird Creek 
Marsh Co., 2 Pet. 245 (1829) ; Gilman v. Phila., 3 Wall. 713 (1865) ; Pound 
v. Turck, 95 U. S. 459 (1877) ; County of Mobile v. Kimball, 102 U. S. 691 
(1880); Escanaba Co. v. Chicago, 107 U. S. 678 (1882). A State may enact 
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commerce as such, is invalid because it is unconstitutional. The 
power to regulate commerce among the States as such, is granted 
to Congress by the Constitution and is exclusive. Such regulation is 
often said to impose a "direct burden" on interstate commerce, or 
that it is a subject which admits of but "one uniform system of reg- 
ulation." 24 However when a State attempts to regulate interstate 
commerce, in the exercise of its police power, it may do so if Con- 
gress expressly permits. This is the single instance in which the 
"silence of Congress" becomes important. 25 This latter distinction 
arises from the fact that since the police power is nowhere taken 
from the States by the Constitution, it follows that such power re- 
mains in them except where it is used in conflict with some power 
which is exclusively in Congress. When it does so conflict, then 
(and only then) is the doctrine of the "silence of Congress" applic- 
able. In such case the positive expressed permission of Congress is 
requisite. It might be asked, why this apparent exception in favor of 
the "police power" ; why should it not apply equally when a State 
attempts to exercise its taxing power or some of the various other 
powers reserved to the States ? The answer to this criticism would 
seem to be the fundamental doctrine of the common law, salus popu- 
li suprema lex; that the power over the health, safety and morals of 
the people is the only reserved power of such supreme importance 

quarantine laws even though interstate and foreign commerce are incidentally 
affected, and the power to absolutely prohibit additionally obtains where 
the thing prohibited is not a lawful article of commerce. Campagnie Fran- 
caise v. Board of Health, 186 U. S. 380 (1901) ; M. K. & T. Ry. v. Haber, 
169 U. S. 613 (1897); Louisiana v. Texas, 176 U. S. 1 (1899); Reid v. 
Colorado, 187 U. S. 137 (1902). A State may regulate intrastate rates. Minne- 
sota Rate Cases, 230 U. S. 352 (1912). But when Congress acts the State 
statutes fall. As to this see the various rules and statutes of States regard- 
ing contracts limiting the liability of common carriers. It was perfectly 
proper for the State courts to apply their own rules and statutes until they 
conflicted with the Act of Congress on the subject. Act of June 29, 1906, c. 
359i, 34 Stat. 384; Adams Express Co. v. Croninger, 226 U. S. 491, 500 (1912). 
See also the Employers' Liability Act of April 22, 1908, 35 Stat. 65, c. 149, 
and amendment of April 5, 1910, 36 Stat. 291, c. 143, and Mondon v. N. Y., 
N. H. & H. R. R., 223 U. S. 1 (1911). 

** Thus, a State may not require the payment of a license tax as a condi- 
tion of engaging in interstate commerce. McCall v. California, 136 U. S. 
104 (1890) ; Crutcher v. Kentucky, 141 U. S. 47 (1891) ; nor may a State 
prescribe the rates to be charged for transportation from one State to 
another, or to subject the operations of carriers in the course of such trans- 
portation to requirements that are unreasonable or pass beyond the bounds 
of suitable local protection. Covington Bridge Co. v. Kentucky, 154 U. S. 
204 (1893) ; L. & N. R. R. v. Enbank, 184 U. S. 27 (1901) ; R R. Commis- 
sion of Ohio v. Worthington, 225 U. S. 101 (1912) ; C. C. C. & St. L. Ry. 
v. Illinois, 177 U. S. 514 (1899) ; H. & T. C. R. R. v. Mayes, 210 U. S. 321 
(1907) ; McNeill v. Sou. Ry., 202 U. S. 543 (1905) I Mississippi R. R. Commis- 
sion v. 111. Cent. R. R., 203 U. S. 335 (1906) ; Herndon v. C. R. I. & P. 
R. R. 218 U. S. 13s (1909)- 

25 The Wilson Bill, Act of Aug. 8, 1890, 26 Stat. 313, c. 728. In re Rahrer, 
140 U. S. 545 (1890). 
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and inherent sovereignty that does not immediately fall before the 
constitutional grant to Congress in the commerce clause. 

From this discussion and the cases reviewed, three rules, or 
rather two rules and an exception, are submitted : 

(i) Where the power of regulation relates to matters of lo- 
cal concern, the power is concurrent in the State and in Congress, 
but the State act must not conflict with an act of Congress. 26 

(2) Where the power relates to matters of national concern, 
that is, where the matters are such as admit of but one uniform sys- 
tem of regulation, then the power is exclusively in Congress, and an 
act of the State regulating such matters is invalid because it is in 
conflict with the Constitutional grant to Congress of the power to 
regulate interstate commerce. 27 

(3) There is, however, this exception to the last statement: 
the States may regulate matters of national concern by the permis- 
sion of Congress, when such regulation is an exercise of the police 
power of the State. In such case the power is not exclusively in 
Congress but can only be exercised by the State after Congress has 
expressly sanctioned such exercise. 28 

The opinion of Mr. Justice Hughes in the Minnesota Rate 
Cases 28 is suggested as a most excellent review of the whole subject. 

C. McA. S. 



Mortgages — Future Advances — Actual and Constructive 
Notice — There has been much diversity of opinion among the courts 
and legal writers as to the validity of mortgages to secure future ad- 
vances. Formerly such mortgages were regarded with jealousy, but 
now in the absence of any statutory regulation their validity is fully 
recognized and established. 1 They have become a common form of 
security ; and their frequent use has grown out of the necessities of 
trade, and their convenience in the transaction of business. This 
question again arose in the recent case of American Savings Bank 
v. Kemp, 2 and was disposed of in accordance with the view indicated 
above. 

The record of a mortgage to secure future advances is notice to 
all subsequent incumbrancers as to advances made before their in- 



™ Supra, n. 23. 
" Supra, n. 24. 
M Supra, n. 25. 
29 230 U. S. 352 (1912). 

'i Jones, Mortgages (5th Ed.), §364; Jones v. N. Y. Guarantee, etc., 
Co., 101 U. S. 622 (1879) ; Staeffer v. Rodman, 146 Ky. 1 (1911) ; Diggs v. 
Fidelity and Deposit Co., 1:2 Md. 50 (1910) ; Citizens' Saving Bank v. Kock, 
117 Mich. 225 (1898); Huntington v. Kneeland, 102 App. Div. 284 (1905), 
affirmed in 187 N. Y. 563 (1907) ; Moffitt v. Rynd, 69 Pa. 380 (1871). 

'132 Pac. 617 (Cal. 1913). 



